
No. 1284

IN THE

Hmfeb ^Mm
(Etrniit OTourf of JtppBafe

For The Ninth Circuit.

EMERICK & DUNCAN COMPANY (a

Corporation, formerly W. W. Adams &
Company^ its Corporate Name Having

Been Changed),
Appellcmt,

vs.

HARVEY W. HASCY, JAMES H.
DEVEREUX and ALEXANDER H.

BRAWNER, Copartners Doing Business

Under the Firm Name and Style of

J. J. Adams & Co.,

Appellees.

iAR -8 i^CB

APPELLEES' BRIEF.

John A. Wright,

Of Counsel for Appellees.

Filed this day of March, A. D. 1906.

FRANK D. MONCKTON, Clerk.

By Deputy Clerk.

Pernau Press.





No. 1284

IN THE
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EMEEICK & DUNCAN COMPANY (a

Corporation, formerly W. W. Adams &
Company, its Corporate Name Having
Been Changed),
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vs.

HARVEY W. HASCY, JAMES H.
DEVEREUX and ALEXANDER H.
BRAWNER, Copartners Doing Business

Under the Firm Name and Style of

J. J. Adams & Co.,

Appellees.

APPELLEES' BRIEF.

The defendants (appellants) confessed the com-

plainants' bill and a rule taking the bill pro-con-

fesso was entered against them on the 6th of Sep-

tember, 1904, followed by a proper interlocutory

decree (See Tr. pp. 16 to 23).
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The matter which they confessed was, briefly

stated: that the complainants and their predecessors

copartners under the firm name of J. J. Adams

& Co., have for over seventy years been manufactur-

ing, stamping with their name and selling, through-

out the United States, brushes which have come

to be universally known as "the Adams Brush";

that their exclusive right to this trade-name was

universally admitted and had been established by

suit in the Supreme Court of New York; that the

defendants, fraudulently intending to engage in

the business of selling brushes as "the Adams

Brush" but not manufactured by the complainants,

organized a corporation and gave it the name of

"W. W. Adams & Co."; that they then fraudulently

put up brushes marked with the name which they

assumed—"W. W. Adams & Co."—and sold them

as the genuine "Adams Brush"; and that they

thereby deceived many intending purchasers of the

complainants' brushes and diverted to themselves

a large part of the trade and good-will of the

complainants (See Bill of Complaint, Tr. pj). 1

to 13).

The interlocutory decree thus taken pro-confesso,

among other things provided:

" Fourth.—That it be referred to E. H. Hea-
" cock, Esq., standing master of this court, to take

" an account of the damages which the complain-

" ants, J. J. Adams & Company, have sustained

" and the profits which the defendants, W. W.
" Adams & Company, its officers and stockholders,



''have made by the practices set forth in the bill

" of complaint, and to report the same to this

" court and that the said complainants shall have

'' and recover of and from the said defendants the

" damages and profits which shall be found by the

" said master and have execution therefor."

On the 7th of December, 1904, the Master in

Chancery reported:

" That on the 10th day of November, 1904, the

'' said matter of the accounting coming on regularly

" for hearing, John A. Wright, Esq., appeared as

" the solicitor for the complainants, and Lester

" H. Jacobs, Esq., appeared as the solicitor for the

" defendants, when I proceeded with the hearing of

" said matter. Such hearing was regularly con-

'' tinned from time to time until November 30th,

" 1904, when the matter was finally submitted.

" Herewith is submitted a transcript of the pro-

" ceedings had and testimony taken before me.

" From such testimony I find, and do report,

'' that the defendants, W. W. Adams & Company,

"
its officers and stockholders, have made by the

" practices set forth in the bill of complaint herein

" profits to the amount of four thousand four hun-

'' dred and sixty-eight ($4,468.00) dollars.

" Upon the hearing the solicitor for the com-

"plainants announced that 'the complainants do

" 'not ask the master to consider the question of

" 'damages other than profits', and in accordance

" therewith I have not considered the same" (See

Tr. p. 29).



Now it apj)ears by the transcrii:)t of the pro-

ceedings had and testimony taken before the Mas-

ter (Tr. of Record, pp. 96, et seq.) that at the

commencement of the hearing on the 10th of Nov-

ember, 1904, Mr. John A. Wright apjDeared as

solicitor for the complainants and Mr. Lester H.

Jacobs as solicitor for respondent and thereupon the

following proceedings were had:

" Mr. Jacobs: If your Honor please, as a i^re-

liminary objection to these proceedings, I in-

troduce in evidence this stipulation b}^ Mr.

Wright. The part thereof to which I particu-

larly desire to refer (Reads clauses 5 and 6 of

the stipulation). Now, if the decree is here,

your Honor will see that the only thing for

which it was referred to your Honor w^as: 'That

'it be referred to E. H. Heacock, Esq., standing

'Master in chancery in this court, to take an

'account of the damages which complainants,

'J. J. Adams & Co., have sustained and the profits

'which defendants, W. W. Adams & Co., its

'officers and stockholders, have made by the prac-

'tices set forth in the bill of complaint, and re-

'port the same to this court, and that said com-

'plainant shall have and recover of and from said

'defendant the damages and profits which shall

'be found by the said Master, and have execution

'therefor'. This decree was made, of course,

without the filing of this stipulation. This stipu-

lation has never been filed, as a matter of fact.

I will file it now. So that the filing of this



" stipulation, the genuineness of which is admitted,

'' renders futile, nugatory and valueless and a waste

" of time, the taking of testimony that your Honor

" alone is authorized to take. In other words, your

'' Honor is authorized to do that and nothing else.

" (Bates' Equity Procedure, 746.) (Argument.)

*' The situation is simply this: I ask at this time

'' a continuance for a week, that is, past the first

- law and motion day of the court, at which time

"I will ask the court to direct the counsel to

" comply with this stipulation, and order a satis-

'' faction entered in respect to the damages, costs

" and profits, and I think the request is reason-

'^ able under the circumstances. The stipulation

" was not before the court when it made the de-

- cree, otherwise possibly the decree might have

" been different. But I do not even question that.

" I do not care what the form of the decree is.

- The Master is not going to take his time and

'' the time of the parties doing a futile act. (After

- argument by Mr. Wright.) Mr. Wright, do you

'' admit that the first provision of the stipulation

- has been complied with^ That is, that the cor-

" porate name has been changed?

"Mr. Wright: Yes, that has.

"Mr. Jacobs: Do you admit that the second

- provision of the stipulation has been complied

..^ith-that is, the obliteration of the name of

'' W. W. Adams & Co., and the word 'Adams' and

" 'Adam' from the brushes'?



''Mr. Wright: I have no means of knoAving

" whether that has been complied with or not.

" Mr. Jacobs: Don't you know that your com-

" pany saw that it was done?

'

' Mr. Weight : I do not.

" Mr. Jacobs: Did not Mr. Brawner so inform

" you"^

"Mr. Weight: I decline to answer any such

" question. It is not a proper question to put to

" me. But I will say that he did not inform me
" to that effect. Mr. Brawner informed me to the

" effect that he had seen the defendant corporation

" in the act of apparently removing the name from
" some brushes, but Mr. Brawner never informed

" me as to whether that portion of the stipulation

" had been complied with. That is a frank answer.

" Mr. Jacobs: The third is that the defendant

" corporation Avill furnish to the com]plainants a

" true list of the names and addresses of the manu-
" facturers of brushes heretofore bought by the de-

" fendants and the brushes heretofore sold by it.

" Now do you deny that the corporation defendant

" furnished you a list which purported to be a true

"list?

" Mr. Weight: They furnished me a list which
'' clearly, upon its face, was an evasion.

" Mr. Jacobs: Have you that list here?

" Mr. Weight: I think I have.

" Mr. Jacobs: AVill you be good enough to pro-

'' duce it?
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' Mr. Wright : No, I decline to produce it, on
'' tlae ground that you are intending to make a mo-
'' tion in court, as you say, and I will produce it

'^ there and explain my reasons. I will say, fur-

'' thermore, that these questions are answered by
" me purely as a matter of civility.

'* The Master (after argument) : I take it that

" that stipulation is to be considered by the Master

" as one whole. It is by virtue of a decree that I

'' am to take an accounting. By virtue of the last

" clause of that stipulation I am to do a useless act

" in taking the accounting if that stipulation has

'' been carried out. Now, if, in fact, each and every

'' of the different objects incorporated in the stipu-

'' lation has not been carried out in good faith,

" the stipulation in my judgment has and no part

"of it has, any binding effect, and therefore the

" Master would not be doing a useless act in pro-

'' ceeding with the accounting.

'^ Mr. Wright (after argument) : Mr. Duncan,

" the president of the defendant corporation, and
" Mr. Emerick, the secretary, each requested me to

" take proceedings upon the gi'ound that they did

" not like to disclose the names of the manufactur-

'' ers. They asked me to take these proceedings to

" force a disclosure of the names.

" The Master (after argument) : I will con-

'' tinue the case for one week, and, in the meantime,

" counsel can take such steps as the}^ may deem ad-

" visable. At that time, unless I am otherwise di-
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*' rected by the court, I shall proceed with the ac-

'' counting.

" (It is stipulated by the respective parties that

" if the Master is still authorized to proceed with

" the accounting after the making of such motion

" before the court as counsel for defendant pro-

" poses to make, that the Master shall proceed with

" such accounting within five days after the court

" shall have decided the motion made by defend-

" ant's counsel, without notice except notice of the

" decision of the motion.)

" Mr, Jacobs: If your Honor please, if Mr.

" Wright is correct in his understanding as to the

" attitude of the parties defendant, I will merely
'' not appear, but will let the proceedings be had
" before the Master in my absence.

"' Mr. Wright: I would prefer that your Honor
" postpone the hearing to a day certain, and direct

" the witness to be here, unless otherwise relieved

" by order of court.

" The Master: Then let the witness be sworn.

Examination-in-chief of Walter A. Emerick, a

witness called on behalf of complainant, sworn.

(By the Master.)

" Q. 1. What is your name? A. Walter A.

" Emerick.

'^ The Master: You will be present Friday, No-
" vember 18, at 2 p. m.^ without further notice.

*' (Further hearing adjourned until Friday, No-
'' vember 18, at 2 p. M.) "



Here we have the defendants on the 10th of No-

vember, 1904, resisting the taking of the accounting;

asking for time in which to move the court to stop

the accounting ; and obtaining time in whicli to make

the motion; while on the other hand we have the

complainants asserting that the defendants had been

guilty of evasion of their stipulation; that the ac-

counting was made necessary by their failure to

comply with the stipulation in good faith; and ex-

pressing readiness to show to the court the conduct

which rendered an accounting necessary.

Now, in view of the attitude which the complain-

ants then openly held toward this stipulation; in

view of their open declaration that the defendants

had evaded it and in view of the warning utterance

of the Master, "if in fact each and every of the dif-

" ferent objects incorporated in the stipulation has

" not been carried out in good faith the stipulation

" in my judgment has and no part of it has any

" binding effect", it is significant that the defend-

ants never moved the court to "make the stipulation

binding" according to their construction of it.

But on the contrary the complainants moved the

court for a final decree for the sum of $4468, the

profits found by the Master to have been made

by the defendants by the practices to which they

had confessed, and for relief from that part of

the stipulation whereby the complainants agreed to

mark the decree satisfied, so that notwithstanding

such stipulation the complainants should have ex-
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ecution for the profits found by the Master to have

been made and for the costs of the cause.

This motion the complainants made on the fol-

lowing grounds

:

" 1st. That the Master's report in respect to

*' such profits has been on file more than 30 days

'' and no exceptions thereto have been filed.

'^ 2nd. That the stij^ulation of the comj)lainants

" to waive damages, profits and costs was made on

" the faith of statements by the defendants that

" they had made little or no profits by the prac-

" tices set forth in the bill of complaint, which

" statements were untrjie.

" 3rd. That the stipulation of the complainants

" to w^aive damages, profits and costs was made
" on the faith of a promise by the defendants to

'' furnish a true list of the names and addi^esses

"of all the manufacturers of brushes theretofore

" bought by the defendants bearing the name Adams
'' or W. W. Adams stamped on them; which prom-

" ise the defendants afterward refused to perform.

*' 4th. That by the refusal of the defendants to

" perform their said promise the comi3lainants

" have been subjected to unnecessary costs and
'' charges.

" 5th. That there is a failure of consideration

" for the stipulation made by complainants."

The court granted this motion and passed a final

decree for the complainants as prayed.
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After the final decree was entered the defend-

ants petitioned the court for a rehearing but their

petition was denied and tlie defendants now ap-

peal from the final decree.

I.

In the answer which the complainants made to

the defendants' petition for rehearing in the court

below, after pointing out that the defendants

offered no newly discovered evidence nor any mat-

ter of law that was not argued at the hearing of

the case, the complainants pointed out:

Now in the petition for rehearing (pp. 39 and

40, Tr. p. 174) the defendants say of their cor-

poration (that is of themselves) :

" It confessed the bill of complaint by failing

" to appear in response to the subpoena. It al-

'' lowed an interlocutory decree pro confesso to

"be taken against it. By this decree it was pre-

" vented from litigating the plaintiff's exclusive

'^ right to the name 'Adams' in connection with
'

' brushes, which it never in fact admitted ; it con-

'' fessed that it fraudulently adopted its corporate

'' name for the purpose of deceiving the public into

" believing that they were buying complainants'

" brushes, which in fact it strenuously denied; it

" confessed that it fraudulently sold its brushes as

" complainants' brushes, which it always insisted

"was untrue; it gave counsel a right to an ac-

" counting by Avhich he was permitted to pry into
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" defendants' affairs, and to obtain without re-

" sistance (!) a report that the defendant had made
" an amount of profits which in fact it had not

" realized.

" And in the same petition (on i3age 7) the de-

" fendants assert that their corporation made these

"false (!) confessions to save $500—the amount
" which they thought would be necessary to bring

*' the suit to a 'successful termination'.

" Here we have defendants in effect saying to a

" court of equity: 'In order to save $500 we shame-

" 'lessly covered our own names with obloquy; we
" 'falsely confessed to fraud; and we deceived you
" 'into granting a solemn decree establishing as true

" 'that which was false. We therefore pray you to

" 'grant us a rehearing, to the end that we may per-

" 'haps avoid returning some unlawful profits, the

"'amount of which your Master incorrectly ( !)

" 'found, but none of which would have been dis-

" 'covered had we not deceived you into making
" 'that false interlocutory decree'.

" Must not the court inevitably say: 'Equity is

" 'the daughter of truth and the sister of goodness

" 'and justice'; 'He who has committed iniquity

'

'
' shall not have equity

'
;

' He who comes into equity

" 'must come with clean hands'?"

The same extraordinary attitude of mind is main-

tained by the defc^ndants on this appeal (See Brief

for Appellant, p. 45). They seem to consider it is

a little thing to confess fraud in a court of justice
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because (they assume) you can afterwards deny

in the same court that the confession was true.

This is the kind of mind which fails to see any-

thing morally reprehensible in imitating' a man's

trade-mark or violating his copyright or infringing

his patent and comfortably relies on the assumed

efficiency of what it calls ''legal technicalities" to

escape consequences which "strait-laced" judges

might incline to attach to such doings.

And this is the kind of mind which sees in the

act of surrendering what has been pirated and

abandoning a fraudulent practice under pressure

of legal process nothing but a sale of "property"

or the conferring of "benefits". For example see

the introduction into the Appellants' Brief of the

doctrine of rescission and its discussion on pages

28 to 40 of that document.

There are (as might be expected) so many in-

accurate views of fact and of right dealing con-

tained in the Appellant's Brief that we cannot

with the time at our disposal deal with each of

them separately; nor could we expect the court to

pursue the minute mazes into which such an argu-

ment would lead. We shall therefore deal with

the case simply as we dealt with it on the motion

for final decree in the court below.

II.

The stij)ulation of the complainants to waive

damages, profits and costs was made on the faith of
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statements by the defendants that they had made

little or no profits by the practices set forth in the

bill of complaint which statements were untrue.

The defendants say the alleged statements were

not made.

What is the evidence? It appears by the affi-

davit of the complainants' solicitor (Tr. pp. 34 to

51), which is practically uncontradicted, that five

daj^s after this suit was commenced the defendants

approached him for the purpose of settling. The

bill of complaint had shown the defendants clearly

that the complainants were aware of the method m
which and the purposes for which they had orga-

nized their corporation and given it the name of

" W. W. Adams & Co." and what they were doing

by the use of that name. The defendants could

do nothing but make the best terms possible. The

defendants did not come to sell an}i:hing or give

anything away; they came to make reparation

under fear of the law but they of course desired

to make as little restitution—to suffer as little

pecuniary loss—as possible.

The complainants' solicitor in his affidavit al-

leged that, in all the interviews which led up to the

stipulation, the president of the defendant corpora-

tion "asserted that W. W. Adams & Company
" had made little or no profits on the sale of brushes

" marked with the words Adams" and that, in the

first interview, he asserted that if a judgment for

damages or profits was recovered against W, W.
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Adams & Co. it could not be realized upon. The

so-called "contradiction" by the president of the

defendant corporation of these allegations (Tr. pp.

73-74) bear the ear-marks of disingenuousness.

For in the letter of this same man to the complain-

ants' solicitor dated August 11th, 1904 (Tr. p. 36),

written after the first of these interviews and

before the stipulation was signed, he says: "the

" W. W. Adams Company will abstain from stamp-

" ing any brushes with their name as we do not
'' consider it commercially of sufficient moment to

" warrant expensive litigation". What does the

assertion that the practice was of insufficient com-

mercial moment mean but that they had made

little or no profits by pursuing it. This letter of

Duncan's, as it expressly says, was "supplement-

" ing my conversation"—that is a previous con-

versation he had had with the complainants' solici-

tor—and it may justly be taken as reiterating

the statement which the complainants' solicitor says

(Tr. p. 37) he made in all the interviews leading

up to this stipulation, viz.: "that W. W. Adams
" & Company had made little or no profits on the

" sale of brushes marked with the word Adams".

Furthermore the defendant Emerick admits (Tr.

p. 59) and Duncan admits (Tr. p. 59) that he

Duncan said a money judgment against the defend-

ants could not be collected, though they are careful

to explain that this was not meant for a threat

to put propert}" out of the reach of execution but

merely to illustrate the poverty of W. W. Adams
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& Co., and finally when Mr. Duncan asserts in his

affidavit (Tr. p. 73) that he "never stated to said

" Wright or to any one else that W. W. Adams
" & Company had made little or no profits on the

" sale of brushes marked with the word 'Adams' "

he gives as a reason w^hy he did not say so, an

explanation w^hich we think shows that he probably

did say so. He says: "that, as a matter of fact,

" affiant had no sufficient information at that time

" to state what amount of profit had been made
" therefrom. The business done by the defendants

" as affiant knew, was small, and had yielded a

" very small profit, but said business consisted of

" the handling of several different classes of mer-

" chandise, and affiant w^as in no position at that

" time to state what portion of those profits was

" derived from the sale of brushes, as distinguished

" from the sale of other merchandise, and did not

" attempt so to state".

If Mr. Duncan knew that the entire business done

by the defendants had yielded a very small profit

although that business consisted of the handling of

several different classes of merchandise he would

doubtless admit, if pressed, that he might have said

that; and to the ordinary mind we think it would be

tantamount to saying that the defendants made

little or no profits from that class of their merchan-

dise which consisted of imitation "Adams Brushes"

or from any other of their "several different classes

of merchandise".
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We think it may be fairly taken as true in view

of the admitted desire of Mr. Duncan to escape pe-

cuniary loss at all hazards—even of the reputation

of his corporation—that his conversation induced

the complainants' solicitor to believe that W. W.
Adams & Co. had made little or no profits by their

acts.

The complainants' solicitor says in his affidavit

(Tr. p. 38) :

'' The chief value of this stipulation to the com-

" piainants was that it promised to give them all

" the discovery that they could obtain by continuing

" the suit concerning the sources and ramifications

" of the infringement on their trademark; and the

" waiver of the complainants' right to damages,

" profits and costs was based solely on a belief in

" the truth of the defendants' assertions that they

" had made little or no profit, and were so poor

'^ that a judgment against them would be practi-

" caily valueless."

This leads to a consideration of the next ground

for relief from that part of the stix3ulation which

promised to waive damages, profits and costs.

III.

The stipulation of the complainants to waive

damages, profits and costs was made on the faith of

a promise by the defendants to furnish a true list

of the names and addresses of all the manufactur-
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ers of brushes theretofore bought by the defendants

bearing the name Adams or W. W. Adams stamped

on them; which promise the defendants afterwards

refused to perform.

Mr. Jacobs, the solicitor for the defendants, in

his affidavit (Tr. p. 54) says that "after the settle-

ment had been orally agreed to" some one brought

him a proposed stipulation which had been pre-

pared by the complamants' solicitor. He did not

think the stipulation was in accordance with what

he understood to be the oral agreement and accord-

ingly he drew^ a proposed stipulation of his own, a

copy of w^hich is annexed to Duncan's affidavit (Tr.

pp. 82 to 84).* The fate of this proposed stipula-

tion is thus told by Mr. Jacobs (Tr. p. 54) :

" Said Duncan shortl}^ thereafter informed affi-

" ant that said AVright insisted on the stipulation

" as di'a^^Ti by him, and that while he disliked to

" have any money judgment entered against his

" concern, as it might hurt it conmiercially, never-

" theless, having gone so far with the settlement, he

*' did not consider that the point justified his with-

" drawal from it at that stage."

*NOTE: As printed in Ihe Transcript it would seem on a casual

glance as if this proposed stipulation had been signed by the so-

licitor for the complainants, and may thus be misleading. It will

be noticed, however, on examination, that the complainants' solicitor

merely signed an admission of service wliicli is printed al tlie foot

of the stipulation.
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Duncan also says in his affidavit (Tr. p. 75) :

" But said Wright insisted on the stipulation as he
" had drawn it."

Now if the proposed stipulation which was pre-

pared by Mr. Jacobs is compared with the stipula-

tion which the complainants' solicitor insisted on,

and which was signed, it will be seen that the for-

mer omitted the clause that "the defendant corpora-

" tion IV ill furnish a true list of the names and ad-

" dresses of all the manufacturers of the brushes
'' heretofore bought by it and of its customers for

" brushes heretofore sold by it". The object of in-

sisting on this clause is perfectly manifest to any

one and was of course perfectly manifest to the de-

fendants: it was to ascertain what manufacturers

were making those imitation "Adams Brushes" for

the defendants and what retailers were putting

them on the market. With this information the

complainants could completely rid the market of

the imitations of their goods (and the defendants,

having been sued, knew that the complainants were

determined to do so) ; and the complainants, if they

could get a "true list" of all such persons, would

have no occasion to compel an accounting, especially

as the defendants were (as they made complain-

ants believe) poor and had made "little or no

profit" by their operation. And, for the simple

reason that they might have a means of checking

the list that should be furnished them, if they had

any reason to doubt its veracity, the complainants

insisted on reserving the right to an accounting.



20

The stipulation was signed as insisted on by the

complainants' solicitor; and, concerning the further

proceedings of the defendants, the complainants'

solicitor makes the following statement in his affi-

davit (Tr. pp. 38 to 44) :

" Shortly after this stii)ulation was made the de-

" fendants took steps to change their corporate

" name, and did eventually get an order changing

"it to the Emerick & Duncan Company, and they

" removed from the biTishes in their possession the

" name of 'Adams' in a manner satisfactory to the

" comiDlainants.

" But in ostensible compliance with that part of

" the stipulation which promised full discovery of

" the names of the manufacturers of the offending

" brushes, the defendants sent to me a letter dated

" 19th September, 1904, received by me on 20th

" September, 1904, of Avhich the following is a

" copy:

" 'San Francisco, September 19, 1904.

" 'Mr. John A. AVright, 222 Sansome St., City.

" 'Dear Sir: Following is a complete list of the

" 'stockholders and directors of W. W, Adams &

"'Co.:

" 'David Duncan, Pres., 204 Sansome St.

" 'H. C. Newhall, Vice-Pres., Oak and Stanyan

" 'Sts.
'

" 'W. A. Emerick, Seey., 152 New Montgomery

'"St.

" 'G. Newhall, Oak and Stanyan Sts.
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'' 'A. E. Bear, 152 New Montgomery St.

" 'List of manufacturers whom we are buying
" 'paint brushes from are as follows:

" 'J. M. C. Martin's Sons, New York.

" 'Hollingsworth & Kip, New York.

" 'Maendler Bros., St. Paul.

" 'United Brush Manufacturers, New York.

" 'The list of customers we are working on will

" 'follow.

" 'Yours truly,

" 'W. W. Adams & Co.'

" I did not notice anything peculiar in this let-

" ter, but supposed it frankly gave the names of

*' the manufacturers who had manufactured imita-

" tion 'Adams Brushes' for the defendants, and re-

" tained it in my possession to be sent to my clients

" with the interlocutory decree and a copy of the in-

" junction when they should be issued.

" On the 7th of October, 1904, I obtained and
" entered an interlocutory decree adjudging that a

"perpetual injunction issue; that defendants

" should change their corporate name to another

" name in no manner like the firm name and style

" of the complainants, J. J. Adams & Company;
" adjudging that the defendants obliterate the word
" 'Adams' from the brushes in their possession; ad-

" judging the ordinary reference to the master of

" this court to take an account of the profits and
" damages, and directing recovery of costs.

"On the 8th October, 1904, I sent my clients in

" New York a certified copy of the decree. In my
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letter enclosing this document I said: 'I have

'also obtained from the defendant a list of the

'stockholders and directors of W. W. Adams &

'Company, a list of the manufacturers of their

'brushes and a list of their customers. I like-

'wise enclose these lists herein. You will notice

'in the list of manufacturers the name of J. M. C.

'Martin's Sons, who wrote you on the 23d Janu-

'ary, 1903, that they had never branded any brush

' "Adams", or even W. W. Adams & Co. I send

'a letter of Martin's Sons in which they made that

' declaration.

'

'' In reply to this letter I received from my cli-

ents a letter dated 14th October, 1901, in which

they said: 'The enclosures from W. W. Adams &
'Company, giving a list of manufacturers "from

'whom they have been buying brushes" does not

'state that these people have been supplying them

'with brushes stamped W. W. Adams & Co., which

'it should do to give it any value to use. I en-

' close it again herewith.'

" Upon receiving this letter from my clients I

read more carefully the letter of the defendants

to me bearing date 19th Se]3tember, 1904, and

then noticed that it did not state that the manu-

facturers who had been supplying them with

brushes had supplied them with brushes stamped

W. W. Adams & Co., but I supjjosed the failure to

state that the brushes supplied them were marked

by those manufacturers with the word 'Adams'

was a mere inadvertence of the writer. It was,
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^ however, essential to my clients to know whether

' all of the manufacturers mentioned in the defend-

' ants' letter of 19th September, 1904, had made
' brushes for the defendants stamped with the word
' 'Adams', and it was particularly essential in the

' case of the J. M. C Martin's Sons, who had writ-

' ten my clients the 23d eJanuary, 1903, that they

' had never branded any brush 'Adams', or even

"W. W. Adams & Co.'

" In this state of mind I wrote to Messrs. Froh-

' man & Jacobs, who had acted for the defendants

' as solicitors during the negotiations which re-

' suited in the stipulation, the following letter

" '20 October, 1904.

" 'Messrs. Frohman & Jacobs, 124 Sansome St.,

'"City.

" ' (Hascy et al. v. W. W. Adams & Co.)

" 'Dear Sii's: I am this morning in receipt of

" your note dated the 18th instant, enclosing a copy

" 'of the order changing the name of V\^. W. Adams
" '& Co. to Emerick & Duncan Co.

" 'Under date September 19th, 1904, your clients

" 'addressed me a letter from which the following is

" 'an extract:

" ' "List of manufacturers whom we are buying

" ' "paint brushes from are as follows:

" ' " J. M. C. Martin's Sons, New York.

" ' "Hollingsworth & Kip, New York.

" ' "Mendler Bros., St. Paul.

'' • "United Brush Manufacturers, New York."
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" 'Will you kindly get your clients to write me a

" 'letter specifically saying whether or not all of

" 'these manufacturers have supplied them with

" 'brushes stamped W. W. Adams & CoJ
" 'I shall feel greatly obliged if you will request

" 'your clients to send this statement immediately.

" 'Very truly yours,

" 'JoHX A. Weight/

" On 25th October, 1904, I received from Messrs.

" Frohman & Jacobs a letter, of which the following

" is a copy:

" 'San Francisco, Cal., October 24, 1904.

" 'John A. Wright, Esq., 222 Sansome Street, City.

" 'Dear Sir: Mr. Emerick has called in relation

" 'to your last letter and says that his company
" 'complied fully with the agreement between you.

" 'An inspection of that agreement convinces me
" 'that he is right in his statement.

" 'Very truly yours,

" 'Lester H. Jacobs.'

"On the same day I wrote to Mr. Jacobs a letter,

" of which the following is a copy:

" '25 October, 1904.

" 'Lester H. Jacobs, Esq., 124 Sansome St., City.

" ' (Hascy et al. v. W. W. Adams & Co.)

" 'Dear Sir: I am surprised at the contents of

" 'j^our note of the 24th, this morning received by

" 'me.
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'' 'My clients had no concern with manufacturers

'* 'of brushes which did not bear the name of W. W.
'' 'Adams & Co., and it was in order to ascertain the

" 'names of such i^ersons as did manufacture

" 'brushes bearing that name that the provision was

" 'inserted in the stipulation that "the defendant

" ' "corporation will furnish to the complainants a

" ' "true list of the names and addresses of all the

" ' "manufacturers of brushes heretofore bought

" ' "by it".

" 'The letter of your clients to me dated Septem-

" 'ber 19th, 1904, used the expression "list of man-

" ' "ufacturers whom we are buying paint brushes

" ' "from are as follows", and then gave the names

" 'of certain manufacturers. It would seem from

" 'your note of this morning that the language was

" 'designed to evade the stipulation. I must insist

" 'that your clients shall write me a letter saying

"'specifically whether or not all of the manufactur-

" 'ers mentioned by them in their letter of the 19th

" 'of September to me have supplied them with

"'brushes stamped VV. W. Adams & Co.; and if

" 'any of the manufacturers named by them have

" 'not supplied them with such brushes, I must in-

" 'sist they shall specify those who have not done so.

" 'Kindly let me know your clients' intention in

" 'respect to complying with my request immedi-

" 'ately.

" 'Very truly yours,

" 'John A. Wright.'



26

" On the 26th October I received from Messrs.
'

' Jacobs a letter, of which the following is a copy

.

" 'San Francisco, CaL, October 26, 1904.

" 'John A. Wright, Esq., Attorney at Law, 222 Sau-

" 'some Street, City.

" 'Dear Sir: Your favor of yesterday is at hand,

" 'and will be referred by me to Emerick & Duncan
" 'Company. I assure you that, as far as I under-

" 'stand the situation, there is no desire on the part

" 'of our clients to evade anything.

" 'Very truly yours,

" 'Lestee H. Jacobs.' "

There were some interview's after this between

the president and secretary of the defendant cor-

poration and the complainants' solicitor at the of-

lice of the latter, the details of which are set forth

in the affidavit of the latter, but the result may

perhaps be more briefly stated in the language of

the president of the defendants (See affidavit of

Duncan, pp. 75-76) :

" The defendants and affiant did not know that

' anythmg was unsatisfactory to said Wright until

' * * *, when demand was made for a state-

' ment in writing as to which of the four manu-

' facturers mentioned in the list furnished said

' Wright had stamped their goods \V. W. Adams
' & Company; that affiant refused to make such

' statement in writing any further than had been

' given, for these reasons : First, that the statement

' given complied with the stipulation ; second, that
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" affiant and Ms associates constituting W. W.
'' Adams & Company felt that Mr. Wright had
'' driven a particularly hard and oppressive bar-

" gain on account of the fact that they had frankly

" told him they could not afford to fight the case

" and they were not inclined to go any further than
'' the stii3ulation required of them; and third, that

" said W. W. Adams & Company would necessarily

" have future dealings with said brush manufac-
^' turers, and the stamping of their name thereon,

" which affiant did not believe was wrong, had
" been done at the request of W. W. Adams &
" Company, and affiant did not think it fair volun-

" tarily to bring trouble upon said manufacturers,
"" as the only purpose for ivhich said Wright could

" have desired said names tvas to take some meas-

" ures against said manufacturers/^

On the argument in the court below we learned

what the defendants meant by saying "that the

" statement given complied with the stipulation".

On reading' the 3rd clause of the stipulation it

will be seen that it does not specifically say that

the defendant corporation wall furnish to the com-

plainants a true list of the names and addresses

of all the manufacturers of brushes hearing the

word Adams stamped on them heretofore bought by

defendant: but simply says "the names and ad-

" dresses of all the manufacturers of brushes here-

" tofore bought by it". Now as the suit was

brought to suppress the manufacture and sale of

imitation "Adams Brushes" only; as the whole

insistence of the complainants and the stipulation
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itself elsewhere provided for the suppression of the

use of the word "Adams" or "Adarn" or "W. W.
Adams" only; as the defendants knew that com-

plainants could not "take measures" against them

or any one else for making, using or selling brushes

that did not bear the name "Adams"; as the de-

fendants knew that the complainants had no inter-

est whatever in any branch of the defendants'

business except the branch of manufacturing imita-

tion "Adams Brushes" the defendants knew when

they signed the stipulation that they were to fur-

nish a "true list" of the persons who manufactured

imitation "Adams Brushes" for them and that for

that and that only was what the 3rd clause of the

stipulation meant. The assertion therefore that

they had "complied with the stij)ulation " was to

say the least of it "an evasion".

If the complainants had rested content with this

kind of a "true list", as one can see, they would

have "merely scotched the snake, not killed it".

Accordingly the complainants proceeded to take

an accounting in order simply to find out who had

manufactured the imitation "Adams Brushes" for

the defendants. Then the defendants as we have

seen announced their intention of applying to the

court to stop the accounting but they did not think

tit—they never thought fit

—

themselves to submit

to the court the question whether they had com-

plied with the stipulation. The complainants did

that for them.
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On tlie other hand if the defendants had fully

complied with their stipulation to give a "true

list" of the persons who manufactured imitation

''Adams Brushes " for them the fact would never

have been discovered that instead of having' "made
" little or no profits" by that branch of their busi-

ness they had made $4,468.

How the fact leaked out on the accounting was

practically as follows: At the session of November

26th, 1904, the secretary of the defendants was

asked the following question (Tr. p. 121) :

Q. "At the last meeting you were requested, and
' agreed, to produce at this meeting a list of the

' brushes that your company purchased bearing

' the name of W. W. Adams & Co. stamped on

' them, from whom you bought those brushes,

' when you received them, how many of thein

' there were, what were their descriptions and kind

' and what you paid for them. Have you got that

' list with you"? A. Yes, sir."

The quantity of imitation 'Adams Brushes"

purchased seemed so large that if the defendants

had made little or no profits they must have sold

very little and therefore must have a large stock

yet on hand which it behooved the complainants to

see had the word "Adams" removed from them.

Accordingly at that session the following request

was made of the witness (Tr. p. 126) :

" Mr. Wright: Now, at the next meeting you

" will furnish the Master with a statement of all
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'' the brushes you sold bearing the name W. W.
" Adams & Co. stamped on them, and the amount
" you sold them for, the ijrices you sold them

"for."

At the next session the following took place (Tr.

pp. 127, et seq.) :

'

' Mr. Weight : Have you prepared and brought

" with you a statement of the quantity of brushes

'' marked in the name of W. W. Adams or W. W.
" Adams & Co. or Adams, wiiich w^as sold by the

" defendant corporation, W. W. Adams & Co.?

"A. I had that statement there, I think.

" Q. No.

" A. You mean the amount? (Question read.)

" Yes, sir. (Producing.)

" Q. How many dozen brushes did the corpora-

" tion W. W. Adams & Co. sell?

" A. Three thousand eight hundred and nine

" and five-twelfths.

" Q. Three thousand eight hundi'ed and nine

" and five-twelfths dozen?

" A. Yes, with the brand W. W. Adams.

" Q. What did you receive for the brushes sold?

" A. Nineteen thousand two hundred and eighty-

" six dollars and fifty-three cents."

From this point the examination proceeded to

ascertain the profit made on these very considerable

sales: which the secretary, after a calculation, ad-

mitted to be $4191.85 but which the Master cal-
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dilated independently and found to be $4,468. The

complainants think the Master's calculation was

correct but, as the learned judge in the court below

said that from the record it would appear that

the parties had acquiesced in the result of the

secretary's calculation, the complainants, with leave

of the court, corrected the decree so as to award

only $4191.85.

Now it will be seen by reference to the stipula-

tion that five things were first to be done by the de-

fendants and "thereupon"—that is to say all those

things being done—the complainants would mark

the decree satisfied. The stipulation to mark the

decree satisfied was thus based on the promise to

furnish a true list of the names and addresses of

all the manufacturers of imitation ''Adams

Brushes" bought by the defendants and this prom-

ise the defendants refused to perform.

And it will be seen that because of this refusal

the fact was discovered that instead of making little

or no profits by the sale of imitation "Adams

Brushes" the defendants had in reality made

$4191.65.

IV.

The defendants all through their brief argue as

if they had made a bargain with the complainants

—indeed they say the complainants drove a "hard

bargain". They endeavor to make out of simple
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acts of restitution, offered only after they had

been caught with others pilfering the complainants'

good-will and profits, the basis of a commercial

transaction. They had nothing to offer the com-

plainants. The complainants' trade-mark had been

established by decree of court and was universally

acknowledged and it was not necessary to the com-

plainants to obtain an admission of it from the

defendants. The complainants did not approach

the defendants to make a stipulation. They ap-

proached the defendants by suit to enjoin them and

make them surrender profits that belonged to the

complainants. The defendants, on the plea that

they had made little or no profits, begged off from

damages and promised to do everything in their

power to aid the complainants in suppressing the

piracy of their trade if the complainants would

let them off* from damages: and then the defend-

ants did not keep their promise. The defendants

knew that they had made the complainants believe

that they had made little or no profits and that

the complainants did not wish to be oppressive

but were extremely desirous to prevent infring-

ments on their trade-mark and trade-name; and,

having promised to do no more than their duty

to the complainants, the defendants broke their

promise. Then the complainants found that it was

not true that the defendants had made little or no

profits but hi reality had made a substantial sum

by their imitations—a sum which though lawfully

belonging to the complainants the defendants had
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endeavored to hide from them. What have the

doctrines of rescission to do with a case of this

character ^

V.

The defendants without hesitancy confessed all

the allegations of the complaint—the frauds alleged

as well as the trade-rights of the complainant.

The interlocutory decree is conclusive of the verity

of the complaint: it is too late to attack it. The

complaint among other things alleged (Tr. p. 6)

that in order to give some color of right to the

adoption of the name "W. W. Adams" by their

corporation they gave five shares of stock to one

W. W. Adams but that (Tr. p. 7) "W. W. Adams

has always had and now has but a very small

proprietary interest in the stock of the defend-

ant corporation W. W. Adams & Co., and has

taken and now^ takes no part whatever in the

management of said corporation but allowed and

still allows his name to be used and his name

was and is used by the defendant solely for the

false and fraudulent purpose of apparently justi-

fying the present corporate name of said corpora-

tion and enabling the said corporation by the

similarity of its name with the firm-name and

style of your orators to mislead the public and

consumers and to fraudulently sell its products

as the products of your orators". This among

other things the defendants confessed changed its
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corporate name on the demand of the complain-

ants and suffered a decree conclusively establishing

the verity of this allegation to be passed against

them. Yet they now pretend that the organization

of that corporation was an innocent transaction.

The pretense of course is futile in the face of the

interlocutory decree. But what does the evidence

in this record show? On the 19th of September,

1904, two years after this corporation of "W. W.
Adams & Co." was formed, the defendants sent the

complainants ' solicitor
'

' a complete list of the stock-

'

' holders and directors of W. W. Adams & Co.
'

'

(Tr. p. 39). No man named Adams is to be found

among them. Evidently the defendants made very

brief use of the gentleman with the five shares of

stock from whom thev derived their name.

VI.

The defendants in their brief also contradict

the report of the Master which is now as much

of a finality as the interlocutory decree. They say

the profits he found were what they call "gross

profits". These profits were calculated by them-

selves and consisted of the difference between what

they received for the fraudulent goods less the cost

of those goods and the freight on them. The

defendants evidently think they ought to be al-

lowed salaries out of those i)rofits for the time

spent by them in carrying on their creditable pro-

ceedings: or in other woi-ds that the complainants
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should be required to paj^ out of profits which be-

long to them salaries to ]3ersoiis engaged in destroy-

ing their good-will.

VII.

The appellants say in their brief (pp. 9-10) :

" During the thirty days in which appellant

" would have had the right to except to the Mas-
" ter's reports (and during all of which time

" appellees were in possession of all the informa-

" tion that they have ever obtained or claimed to

" have obtained), there is no pretense made of

" fraudulent representation, or partial or total

" failure of consideration, and appellant is lulled

" into a feeling of security, relying, as it had the

" right to do, upon the stipulation."

They put the matter more plainly in their peti-

tion for rehearing (Tr. pp. 151, 152) :

" Yvhen he (the complainants' solicitor) learned

" that the gross profits of W. W. Adams & Com-
" pany were over $4000, did he say, 'I have been

" 'defrauded; you induced me to enter into a stipu-

" 'lation by which my clients lost over $4000 by

" 'misrepresenting the amount of your profits?'

" Did he say, 'I won't stand by the stipulation; I

" 'will move to set it aside?' No, on the contrary,

" from November 30th, 1904, until April 25th, 1905,

" he said not a word on the subject, though he fre-

" quently addressed Mr. Duncan demanding that
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'' the defendants should pay the Master's bill on

" the accounting, amomiting to $72.90."

What possible legal or moral obligation the com-

plainants were under to j)ublicly ujjbraid the de-

fendants in addition to suing them we cannot com-

prehend. Nor can we understand why the com-

plainants should abstain from demanding the per-

formance of other obligations by the defendants

while considering what their course should be in

respect to the j^rofits which they had discovered and

the existence of which the defendants had with-

held. Nor do we think that the complainants liv-

ing in New York with their counsel living in San

Francisco took an unreasonable length of time to

make up their minds. But especially we do not

understand why the defendants if they had felt

that they had dealt fairly with the complainants,

knowing that the complainants had accused them of

evading their stipulation did not promptly move

the court (as they had before threatened to do)

to order a satisfaction entered in respect to the

damages, profits and costs. The complainants how-

ever moved in due time for the relief to which they

were entitled, and obtained it.
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POINTS OF LAW.

(Assuming that the stipulation was in some sort

a contract.)

1.

It is elementary that one cannot enforce a con-

tract unless he has performed or offered to perform

all conditions imposed upon him by that contract.

Am. & Eng. Ency. of Law, 1st Ed., Vol III,

p. 911, and cases.

An examination of the stipulation viewed as a

contract shows that the complainants' stipulation

to mark the decree fully satisfied in respect to

damages profits and costs (Sec. 6) was conditioned

upon the prior performance by the defendant of

Sections 1, 2, 3, 4, and 5 of the stipulation. The

defendant having failed and refused to give "a

" true list of the names and addresses of all the

" manufacturers of brushes heretofore bought

" by it" as required by Section 3, the stipulation by

the complainants that these things being performed

by the defendant "the complainants shall there-

upon'' mark the decree fully satisfied cannot bind

them.

2.

That a promisor is discharged where there has

been a total or substantial failure on the part of the

promisee to do that which he was bound to do under
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the contract—a state of things described as a virtual

failure of consideration (Clark on Contracts, p.

66i)—is a familiar rule of the law of contracts.

3.

It is also a familiar rule that one who has been

induced to enter into a contract by a false repre-

sentation of fact whether fraudulently made or

otherwise may rescind it. Fraud of course renders

any transaction void at the election of the party

defrauded but where a party knowingly or unknow-

ingly misrepresents material facts the law will not

permit him to derive any benefit from the transac-

tion. Frequent expressions of these principles are

found in numerous texts and reports as every

lawyer knows.

Am. & Eng. Ency. Law, 1st Ed., Vol. Ill,

p. 929;

Elliott V. Wohlfrom, 55 Cal. 384.

Total rescission by the party defrauded and res-

toration of the party committing the fraud to the

status quo ante is not required.

Friend Bros. v. Hulbert, 98 Wis. 183;

Gay V. Osborne, 102 id. 641;

Parsons on Contracts, 9 Ed. Vol. 2, pp. 834,

835, 949

;

Martin v. lioberts, 5 Cush. 126;

Pierce v. Wood, 3 Foster 519;

Frost V. Lowry, 15 Ohio 200

;

Hendrickson v. Hendrickson, 51 la. 68.
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''The law cares very little what a fraudulent
party's loss may be, and exacts nothing for his

sake.
'

'

Per Andrew, J., in Guckenheimer v. Ange-

vine, 81 N. Y. 397.

Courts of equity will admit evidence of fraud and

draw from evidence an inference of fraud which

courts of law would not.

Parsons on Contracts, Vol. 2, pp. 955, 956.

STIPULATIONS.

An improvident stipulation may be set aside in

furtherance of justice and proper relief will be

granted against the stipulation obtained by fraud

even after judgment of discontinuance entered pur-

suant thereto.

Ency. of PL & Pr., Vol. 20, p. 616;

Van Nuys v. Titsworth, 57 Hun. (N. Y.) 5

;

Howell V. Turner, 139 Mass. 97;

Eastman v. St. Anthony Falls Water Power

Co., 17 Minn. 48;

Robinson v. Bobb, 139 Mo. 346.

An appellate court is strongly inclined to adopt

the construction placed upon a doubtful stipulation

by the trial court.

Ency. of PI. & Pr., Vol. 20, p. 659;

Supreme Council Etc. v. Anderson, 61

Tex. 300;

Cox V. Giddings, 9 Tex. 47

;
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Foster v. Dickerson, 64 Vt. 233

;

Standard Granite Co. Quarries v. Aikey, 67

Vt. 116.

See also:

Cook V. Pennington, 7 South C. 386

;

Carley v. Parton, 75 Tex. 102

;

Elliot V. Rosenberg, 17 Mo. App. 669.

In People ex rel Roche v. Judge Branch Court,

26 Mich. 370, there was an api)lication for a \^T:'it

of mandamus to direct the Judge of the Branch

Court to vacate an order setting aside judgment in

favor of the relator against an association. One

Ramsdell having recovered on similar facts against

the association and that case being appealed it was

stipulated (judgment being given for relator) that

should the Ramsdell case be reversed, judgment for

relator should be set aside, "Provided a bond shall

" be filed in the said case of Ramsdell v. Associa-

" tion, under Comp. Laws, Sec. 5333, to stay judg-

" ment therein and judgment in this case shall also

" be included therein." A bond was given but it

did not apply to relator's case.

"There was therefore no compliance with the

stipulation," the court holds, and "This failure

to comply with the condition upon which the

stipulation was made left the judgment in favor

of the relator in the same condition as if the

stipulation had never been made. The judg-

ment was absolute and could only be set aside

or reversed for the same reasons as if there

had never been a stipulation in the case; and
it was competent to enforce it in the same
manner."
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After showing that the order to set aside the

judgment was made pursuant to the stipulation the

court continues:

"But this stipulation as we have seen could

furnish no ground for such an order

—

being

void as to tJie relator from non-performance
with the condition''.

We respectfully submit that the decree and order

of the lower court should be affirmed.

John A. Wright,

Of Counsel for Appellees.




